
IN THE BIRMINGHAM COUNTY COURT

CLAIM NUMBER 1QZ38822
BETWEEN

MR ANDREW FREDERICK BIDDULPH

CLAIMANT

-and-

BURTON on TRENT MUTUAL ANGLING ASSOCIATION
(ALSO KNOWN AS BURTON MUTUAL ANGLING ASSOCIATION)

DEFENDANT

CASE FOT THE CLAIMANT

1  Introduction

1.1 The defendant claims to hold certain assets on the River Dove between Tutbury Weir and the 

confluence of the River Dove with the River Trent at Newton Soleny. The claimant has no certain 

knowledge of the extent and nature of these assets which the defendant refers to as their “fishing 

rights.”  The defendant has ignored the claimant's request for information concerning these assets, 

contrary to the defendants obligations under Practice Directive for Pre-action Conduct. Indeed, as 

the correspondence [ANNEX A] clearly show the defendant has refused to engage in any form of 

due process and instead has resorted to seeking to impose the defendant's will by extra-judicial 

action using the tactics of the school yard bully. That is the defendant has threatened hostile action 

against persons and organisations who are not party to this action and imputed to the claimant the 

moral responsibility for the defendant's own reprehensible actions. [ANNEX A12] Recent press 

reports [ANNEX I Canoe Focus 191 Dec. 2011, ANNEX J] indicate that this is not an isolated 

aberration. Rather, the Angling Trust (of which the defendant is a member) appears to be conducting 

a general campaign of intimidation with scant regard to either the civil or criminal law. In regard of 

this there would be a public benefit in finding for the claimant. The current misapprehension 
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concerning the law which is being promoted by the Angling Trust is not conducive to the peace of 

the realm.

1.2 The defendant is claiming that those undisclosed assets that the defendant refers to as “fishing 

rights” also confers on the defendant the right to control navigation on the River Dove. This is 

evidenced by the “access agreement” [ANNEX A 3 – Enc] This has been the situation for some time 

as evidenced by the British Canoe Union publication Guide to the Rivers of the West Midlands Third 

Edition February 1989, page 74 [ANNEX B] The claimant maintains that this assertion by the 

defendant is unlawful.

1.3 The defendant is seeking to represent the defence against this action as defence of fishing rights. 

[ANNEX 12] This is a misrepresentation. The claimant wishes that the defendant should enjoy to 

the full the rights that properly belong to those undisclosed assets which the defendant refers to as 

“fishing rights.” These assets were conveyed to the defendant at some time after 1884 (“For as long 

as anyone can remember the year given for the foundation of the Association is 1884.” 

http://www.burtonmutual.co.uk/index.php?option=com_content&view=article&id=55&Itemid=30 ) 

The claimant believes that it is an established principle of English Law that the conveyance of an 

asset may not extinguish pre-existing rights, easements, or covenants. The title to these assets would 

contain a clause, either explicit or implicit, making that title subject to those pre-existing rights, 

easements, or covenants if any where to be found. The solicitors representing the defendant in these 

conveyances should have warned the defendant about this. The claimant believes the maxim caveat  

emptor applies. It is the defendant's claims to “rights” over and above what was conveyed to them 

that are the subject of this action.

1.4 The claimant began this action by serving a legal notice on the defendant [ANNEX A 1 and ANNEX 

A1 – Enc] The resulting correspondence is presented in ANNEX A. The defendant has failed to 

indicate their intention to challenge this legal notice in a court and therefore has, under the terms of 

the notice, agreed that there is a public right of navigation on the River Dove. However, the 

defendant refuses to acknowledge this. Thus the present action is unavoidable.

2

http://www.burtonmutual.co.uk/index.php?option=com_content&view=article&id=55&Itemid=30


2 Which Law?

2.1 Where there has been a navigation act and that act remains in force, navigation is governed by the 

bye-laws of the appropriate Navigation Authority. Both parties agree that there has never been a 

navigation act for the River Dove. There is, therefore, no statutory control of navigation.

2.2 There was a general belief that, since the Environment Agency (EA) was responsible for all 

unregulated rivers, the EA also controlled navigation on such rivers. However, after the claimant had 

served the EA with the same legal notice as the defendant, the EA reviewed the situation at the 

highest level and concluded that their remit for navigation does not extend beyond those rivers for 

which they are the statutory navigation authority. As evidence the claimant presents a letter from the 

chairman of the EA [ANNEX C]

2.3 Thus the navigation on the River Dove is controlled by the Common Law of England.

3 Common Law right of navigation.

3.1 The 1472 Act for Wears and Fishgarths [ ANNEX D] affirms that Magna Carta affirms that there is a 

public right of navigation on all rivers. The River Dove is indisputably a river so in 1472 there was a 

public right of navigation on the River Dove. Furthermore these two statutes also establish that the 

right of navigation is superior to the interests of fisheries in that they order the destruction of fishery 

installations (kiddels and fishgarths) in favour of navigation.

3.2 Mr Justice Lightman, citing Lord Lindsey, “Once a highway always a highway is, I believe, as 

applicable to rivers as to roads” informs us in Rowland v The Environment Agency 2003 [ANNEX 

E] that a public right of navigation may only be extinguished by legislation or the exercise of 

statutory powers. 

3.3 No such legislation or exercise of statutory powers may be found. Therefore, there is a public right 

of navigation on the River Dove.

3.4 There are a number of facile arguments that the defence may attempt to use to deny this conclusion. 
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These are disposed of in APPENDIX 1.

3.5 Being mindful of the interests of anglers and riparian owners not to be disturbed by noisy, disruptive 

activities, the claimant requests the Court to consider the the scope of a public right of navigation. In 

view of the comments made by Lord Wilberforce and the final judgement in the case of Wills  

Trustees v Cairngorm Canoeing and Sailing School Limited  House of Lords SLT Reports 1976 

[Annex A16- pages 3&4] it would appear be an established principle that rights of passage 

established today do not include rights of passage for future technology. In 1472 mechanical 

propulsion of boats and ships was a future technology. Thus a public right of navigation established 

on the basis of the 1472 act does not extend to powered craft. Navigation rights for powered craft 

would need to be separately established.

4 Unlawful interference.

4.1 The public right of navigation was pre-existing when those undisclosed assets that the defendant 

refers to as “fishing rights” were conveyed to the defendant therefore those undisclosed assets that 

the defendant refers to as “fishing rights” are subject to the public right of navigation.

4.2 The defendant has no power to restrict navigation thus any attempt to impose any let or hindrance on 

navigation is unlawful interference with a right which the public may lawfully expect to enjoy. 

4.3 Rather than restrict navigation in favour of fishing, the defendant should understand that fishing 

must be carried out in such a way as to not interfere with navigation and that any interference with 

navigation may be actionable.

5 Damages in respect of interference with the public right of navigation.

5.1 The Human Rights Act guarantees equal treatment under the law thus fishing and canoeing must be 

treated equally as leisure activities. This permits the use the judgement of Lord Denning MR 

Rawson v Peters [ANNEX F] as a precedent in this matter.

4



5.2 It was held that, even though no one was fishing at the time, there was an interference with the 

enjoyment of fishing rights because if someone had chosen to fish they would have found the fish 

disturbed. In this case, had the claimant chosen to navigate, the claimant would have faced civil 

action. The defendant has admitted this in the letter dated 4th October 2011 [ANNEX A3] Thus there 

was an interference with the claimant's enjoyment of the public right to navigate even if no attempt 

to navigate had been made. The apprehension of litigation was a deterrent to such an attempt being 

made and a hindrance to the enjoyment of the right to navigate.

5.3 The tariff set by Lord Denning MR was 50pence for one day of interference with the enjoyment of a 

right to a leisure activity.

5.4 Although the claimant held the right to navigate from birth, the claimant only became able to 

exercise that right when the claimant became capable of navigating. The claimant claims this dates 

from the claimant's fortieth birthday on the 23rd April 1989. On this date the claimant gave up fell 

running and purchased a canoe so that he could get his exercise sitting down. To prove this date 

would require witnesses, so mindful of costs and court time, the claimant claims damages from 4th 

January 1990 this being the first date for which documentary evidence of the claimant's ability to 

navigate can be produced. [ANNEX G]

5.5 The damages claimed by the claimant are calculated as follows. From 4th January 1990 until 27th 

November 2011 (the date the claim was submitted) is 7996 days at 50p per day amounts to £3998 

plus £2 towards the cost of postage produces a total claim of £4000.
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APPENDIX 1

To save us all from the tedium of listening to a recital of the fallacious and irrelevant, I will dispose of what I 

believe will be the main arguments that the defence may wish to produce.

1  Commentaries. Halsbury's Laws of England 5th Edition Volume 101 para 701 states that there is no general 

right of navigation on inland waterways. As authority Halsbury's cites  Woolrych  on Waters. Woolrych makes 

the statement without citing any authority. The document itself declares that Woolrych had no intention of 

commenting on the law of navigation and contains errors which show that he had not made a sufficiently 

careful study of the matter [ANNEX H, Douglas Caffyn The Right of  Navigation on Non-tidal Rivers and the 

Common Law. Being his thesis for his Master of Law degree from the University of Kent Also on 

caffynonrivers.co.uk] The Woolrych statement is also opposed to what was considered to be an established 

principle of English Law by Kent [Annex H] in 1828 which was two years before the Woolrych statement. The 

statement in Halsbury's is without authority. In any case, comments in commentaries are not legislation nor 

exercise of statutory powers so may not extinguish a public right of navigation.

2  Case Law. There is a body of case law where the judgement may be said to be consistent with the Woolrych 

statement. However, it will be found that in these cases both parties assumed the Woolrych statement. That the 

outcome is consistent with the initial assumptions is unsurprising. However, to argue that these outcomes prove 

the initial assumptions is the fallacy of circular logic. 

  The argument that the aggregation of such cases proves a general principle of law is equally fallacious. No 

court has the power to overturn an act of Parliament. Therefore it would be impossible for any of these 

individual judgements to be construed as overturning the 1472 Act for Wears and Fishgarths. The sum of how 

ever many zeros remains zero. Thus these cases either singularly or in aggregate may not be construed as 

overturning the 1472 Act.  In any case, judgements are not legislation nor exercise of statutory powers so may 

not extinguish a public right of navigation.
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3 1998 Human Rights Act and Convention. Following Lightman J Rowland v EA [AER 2003(1) pages 650-

653] Even if the defendant were able to show (and the claimant denies that this is possible) that their 

expectation, that those undisclosed assets that the defendant refers to as “fishing rights” conferred on them 

uninterrupted fishing, was a possession for the purposes of article 1 of the convention, the interference caused 

by finding for the claimant would be  (a) lawful under English Law since Magna Carta and subsequent 

legislation establishes that the right of navigation is superior to the interests of fisheries, (b) pursued for a 

legitimate aim i.e. the safeguarding of the public right of navigation over the River Dove.

The Claimant believes that the facts stated in the case for the Claimant are true.

Signed

Status

Date
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ANNEX A

The Correspondence in 
chronological order



9

ANNEX A 1



10

ANNEX A 1-Enc



11

ANNEX A 2



12

ANNEX A 3



13

ANNEX A 3 -Enc



14

ANNEX A 4-page 1



15

ANNEX A 4-page 2



16

ANNEX A 4-page 3



17

ANNEX A 4-page 4



18

ANNEX A 4-page 5



19

ANNEX A 5



20

ANNEX A 6



21

ANNEX A 7 - page1



22

ANNEX A 7 - page2



23

ANNEX A 7 - page3



24

ANNEX A 8

Enclosure presented as ANNEX A7
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ANNEX A14

WR/301 - Dove - navigation 1
TO: 1 More1 recipient
CC: recipientsYou More
BCC: recipientsYou 
Hide Details 
FROM:

• Andy Biddulph   
TO:

• admin@fishlegal.net   

Message flagged 
Saturday, 10 December 2011, 21:31

Message Body

WR/301 - Dove - navigation
Dear Mr Rundle,
I note your Acknowledgement of Service for claim 1QZ38822
I understand that this means that you require more time to prepare your defence. To assist you I have attached 
the draft of the details of the claim and I am using e-mail so that it will not be delayed in the Christmas post.
To facilitate our completion of the Allocation Questionnaire, it would be helpful if you could indicate any 
points on which we may agree and what your position would be with regard to using the Small Claims 
Mediation Service.
Yours sincerely
Andy Biddulph
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ANNEX A15
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ANNEX A16 – page 1
Andy Biddulph

96 Napier Street
Burton on Trent

Staffordshire
DE14 3LL

21st December 2011

Your ref. WR/301.Dove-navigation
Mr W Rundle
Fish Legal
Eastwood House
6 Rainbow Street
Leominster
Herefordshire
HR6 8DQ

Dear Mr Rundle

Claim 1QZ38822

Further to your letter of 14th December 2011, our exchange of e-mails, and our telephone conversation, I am 
presenting those points on which I think we may agree, with a view to a negotiated settlement. My reply has 
been delayed in view of our agreement that you will not respond until your investigations are complete and my 
own need to investigate a possible consequence of my my claim being successful which I am sure we would 
both find unacceptable.

1 I think we  may agree that the Burton Mutual Angling Association has been exerting restrictive control of 
navigation on the river Dove.

2  I think we  may agree that the BMAA has no statutory powers to do this.

3  I think we  may agree that none of the titles held by the BMAA explicitly empowers the BMAA to control 
navigation. (If we agree on this point then there will be no need for me to examine these titles.)

4  I think we  may agree that the word, “exclusive” in the phrase, “exclusive fishing rights” is an adjective 
qualifying the nominal phrase, “fishing rights” and is  synonymous with the word, “sole.” As such it only 
permits the exclusion of the fishing rights of other persons and does not, contrary to the implication which 
could be drawn from your letter of 4th October 2011, grant any more general right to exclude.

5  I think we  may agree that the plain words of the 1472 Act for Wears & Fishgarths establish beyond 
reasonable doubt that there was a public right of navigation on all rivers in 1472.

This is where we run into the difficulty. A public right of navigation would seem to permit jet-skis and boats 
fitted with large outboard motors. While canoes do not disturb the fish these certainly would. I think the way 
round this is to argue, by analogy with those highways where a pedestrian has a right of passage while a 
motorcycle does not and  the case of Wills Trustees v Cairngorm sailing and canoe school limited, House of 
Lords (1976) (copies enclosed), that a public right of navigation established by the 1472 Act applies only to 
manually propelled and wind driven craft and not to boats with mechanical propulsion, in that in 1472 these 
were an unknown future technology which could not have been considered and that any right of navigation by 
powered craft must be established separately.
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ANNEX A16 – page 2

Taking the wider view, I would wish to support the riparian owners on the Yorkshire Derwent against the 
Derwent Trust, in that a river evolving back to its natural state in a nature reserve for the public benefit is a 
greater good than another canal. A public right of navigation established by the 1472 Act and excluding
powered craft would enable the argument that powered craft were only permitted under the statutory powers of 
the navigation act which has now been repealed. This would seem to me to be a more robust position than the 
current state which is only the rejection of a rather silly argument.

If your investigations do not find legislation or exercise of statutory powers to extinguish the public right of 
navigation, I think we ought to agree a form of words containing the following points and ask for a judgement 
on this basis.

1. A PRN in 1472
2. In general not extinguished
3. Allow that there may be places where it has been extinguished by particular circumstances
4. Does not apply to mechanically propelled craft.

Would a County Court be able to make such a judgement or would we need a High Court?

Yours sincerely,

Enc.
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ANNEX A16 – page 3
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ANNEX A16 – page 4
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ANNEX A17
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ANNEX A18
Andy Biddulph

96 Napier Street
Burton on Trent

Staffordshire
DE14 3LL

16th January 2012

Your ref. WR/301.Dove-navigation
Mr W Rundle
Fish Legal
Eastwood House
6 Rainbow Street
Leominster
Herefordshire
HR6 8DQ

Dear Mr Rundle

Claim 1QZ38822 – Application to strike out my claim

Thank you for your letter of the 12th January. In the absence of a credible defence, I suppose that this is your 
only tactic. I look forward to meeting you in court.

Yours sincerely,
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ANNEX D-page 1
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ANNEX D-page 2
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ANNEX D-page 3
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ANNEX E
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ANNEX G



ANNEX H – page 1
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ANNEX H – page 2
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ANNEX H – page 3
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ANNEX H – page 4
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ANNEX J page 1
Saturday 10 December 2011

Telegraph.co.uk

River peace shattered by battle for 'right to paddle'
One of the most peaceful and picturesque rivers in Britain is at the 
centre of a bitter dispute between country sportsmen. 

7:00AM GMT 31 Oct 2011

The row has become so heated that canoeists claim they have been threatened with shotguns by anglers angry 
that the paddlers are scaring away fish in the Hampshire Avon. 

There has also been a warning that potentially-lethal razor wire may be stretched across the water to stop them 
using the river. But despite the threats, canoeists have vowed to exercise what they say is their ancient right to 
use the waterway. 

Anglers claim that they have to stop fishing and go home if canoeists are using the river as their “garish” craft 
scare away fish and damage the site of special scientific interest. 

Estates bordering the river have banned the boats, saying they will lose a vital source of income if the anglers 
go elsewhere to pursue their sport. 

Now a group of canoeists are set to stage a mass paddle on the Avon in a bid to assert their “right of way” — a 
move that could lead to further clashes. 

A message posted on the Anglers Afloat internet forum says at least one person is planning to use razor wire to 
halt the event. 

An online invitation sent out to canoeists says that an Act of Parliament passed in 1664 gives them the right to 
use the river.

It adds: “The paddle is not intended to be a mass protest but a positive demonstration of paddling as a legitimate 
activity on English and Welsh rivers.”

However, the Angling Trust argues that no such right exists on the Avon and has asked the British Canoe Union 
to condemn the event. 

A trust spokesman described the paddle as an illegal trespass that would harm the river’s fragile ecology. 

“Gravel beds used for spawning and a water weed which is a vital habitat for invertebrates could be damaged 
by large numbers of canoes passing through shallow water,” he said. 

“The large, garish craft will also disturb the peace of the river and destroy anglers’ enjoyment of their sport by 
scaring fish away. 

“We have contacted the police and asked them to arrest anyone participating in aggravated trespass.”
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ANNEX J page 2

Asked about the danger of a confrontation between anglers and canoeists, the trust stressed that it did not 
condone violence. 

Peter Hutchinson, vice-president of Ringwood and District Anglers’ Association, said: “Sadly, canoeists and 
fishermen are never going to get along. The majority of canoeists are OK but you’ll always get the odd idiot 
who goes too close to someone fishing.”

Graham Bland, of Ringwood Canoe Club, said: “We use part of the river once a year with the permission of the 
Radnor estate. We don’t paddle the Avon at any other time because you tend to get verbal abuse from 
landowners and fishermen. 

“I’ve heard about incidents involving firearms. It’s a rare occurrence but it does happen.”
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MR ANDREW FREDERICK BIDDULPH

AND
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(ALSO KNOWN AS BURTON MUTUAL ANGLING ASSOCIATION)

CASE FOR THE CLAIMANT
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